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REPLY BRIEF OF APPELLANT 
ARGUMENT 
I. NICHOLSONAND MCLAURIN 
ARE DISTINGUISHABLE 
The Appellee argues that two courts have found that a sentence of time served does 
not amount to a jail sentence for constitutional and statutory purposes. See, Brief of Appellee 
at p. 6. Appellee cites to Nicholson v. State, 761 So.2d 924 (Miss. Ct. App. 2000) and 
McLaurin v. State, 882 So.2d 268 (Miss. Ct. App. 2004) as support for its contention that the 
Mississippi courts support their contentions. Id. Besides the fact that these cases are not 
controlling here in Utah, these matters are also easily distinguishable from the instant matter. 
The instant matter pertains not only to whether time served amounts to imprisonment, 
but also to whether the client is entitled to counsel if judgment is entered for time served. 
In Nicholson, the case clearly indicates that the defendant entered a guilty plea and signed 
a waiver of his right to an attorney. Nicholson at ^28. In McLaurin, the case clearly 
indicates that "McLaurin acknowledged that he could read the documents and acknowledged 
his signature at the bottom of waiver of attorney forms for both of his prior DUI 
convictions." McLaurin at ^[15. It is clear that, through their waivers of counsel, both 
Nicholson and McLaurin solidified the determinations that their time served was not a 
violation of their right to counsel since it is axiomatic that any violation was invited by them 
in their respective waivers. It is misplaced to believe that Nicholson and McLaurin's waivers 
of counsel had no bearing on the outcome of their individual cases. 
In the instant matter, Curry did not waive his right to counsel. Without an obvious or 
actual waiver as is found in Nicholson and McLaurin, the issue as to whether the time served 
determination amounted to imposition of a sentence affording him the right to counsel 
remains. Curry was entitled to court-appointed counsel for his class C misdemeanor. 
II. THE TRIAL COURT ERRED IN 
DETERMINING THAT DEFENDANTS CHARGED 
WITH CLASS C MISDEMEANORS ARE NOT ENTITLED 
TO COURT-APPOINTED COUNSEL 
The United States Supreme Court has long held that "...an indigent defendant could 
not be deprived of his liberty in any criminal prosecution, whether felony or misdemeanor, 
in which he was not afforded the right to court appointed counsel." Argersinger v. Hamlin, 
407 U.S. 25,92 S.Ct. 2006,32 L.Ed.2d 530 (1972). Likewise, this Court has held that, under 
the Sixth Amendment, "[a] defendant facing a misdemeanor charge is entitled to counsel 
when a term of incarceration is imposed, regardless of whether the term of incarceration is 
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suspended or actually served/' State v. Ferguson. 2005 UT App 144, «| 32, 111 P3d 820, 
citing Alabama v, Shelton. 535 U.S. 654,122 S.Ct. 1764,152L.Ed.2d888 (U.S.Ala, 2002). 
The trial court erred in determining that it should not afford Curry counsel based upon 
the sole fact that he was being charged with a class C misdemeanor. Curry was entitled to 
counsel since the "time served"' determination was, in essence, the imposition of a sentence 
upon Curry for the ten (10) days he spent in jail awaiting the trial m this matter. Regardless 
of whether the term of incarceration is suspended or actually served, an indigent defendant 
facing a misdemeanor charge is entitled to court-appointed counsel The trial court abused 
its discretion in failing to appoint counsel to represenx Curry. 
CONCLUSION 
WHEREFORE, based upon the? foregoing, Curry respectfully requests that this Court 
reverse the trial court's judgment finding Curry guilty of the class C misdemeanor of 
Intoxication. 
DATED tills / 1 day of January* 2006. 
Jri& D. Berrett 
/^attorney for Rory V. Curry 
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